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REGULATION 

Regulatory agencies
MdentiGy the regulatory agencies resIonsi-le Gor regulating insurance and 
reinsurance comIanies?

The Swiss Financial Market Supervisory Authority (FINMA) supervises insurance and 
reinsurance undertakings, insurance intermediaries, groups, conglomerates and special 
purpose vehicles (ie, companies that are not an insurance undertaking; assume risks from 
insurance undertakings; and fully hedge the risks by issuing qnancial instruments, where the 
redemption or payout claims of the holders or creditors of such qnancial instruments are 
subordinate to the risk assumption obligations of the insurance special purpose vehicle), as 
well as other qnancial institutions (eg, banks, stock exchanges, securities qrms and collective 
investment schemes).

Insurance and reinsurance operations are regulated at federal level. The Swiss Federal 
Financial Market Supervision Act sets out supervision principles and instruments of FINMA 
in respect of all qnancial markets. The Swiss Federal Insurance Supervision Act (ISA) and 
the Swiss Federal Insurance Supervision Ordinance contain the rules and regulations for 
insurance and reinsurance undertakings. The ISA foresees reliefs from certain supervisory 
re‘uirements for insurance companies that solely insure professional policyholders (as 
deqned under the Swiss Federal Insurance Contract Act), intra-group direct insurers and 
reinsurers (’captivesj) as well as reinsurance companies. 

Social insurance schemes (eg, for mandatory disability, unemployment or health and 
accident insurance) are subHect to the supervision of the Federal Social Insurance O:ce, the 
State Secretariat for Economic Affairs (SECO) or the Federal O:ce of Public •ealth (FOP•), 
respectively. Occupational pension funds are mainly subHect to supervision by the cantons, 
although there is also a federal supervisory body (the Occupational Pension Supervisory 
Commission (OPSC)).

Law stated - 13 März 2024

Formation and licensing
Ehat are the requirements Gor Gormation and licensing oG new insurance 
and reinsurance comIanies’

Any company with its domicile in Switzerland must obtain a licence from FINMA before 
engaging in insurance or reinsurance activities. It must submit to FINMA an application that 
consists of a formalised business plan and ancillary documentation on1

K qnancial aspects (minimum share capital, solvency, organisational fund, opening 
balance sheet, pro-forma qnancial statements, reinsurance or retrocession plan, etc);

K management aspects (information on the board of directors and executive 
management);

K organisational aspects (by-laws, organisational regulations, risk management and 
other policies, outsourcings and subsidiaries); and

K business rationale, material shareholders, insurance classes and products.
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Applications may be qled with FINMA in draft form. FINMA customarily decides on an 
application within three months of receipt of all of the application documents, although the 
process may be substantially longer depending on the complexity and ‘uality of the initial 
draft application.

Before or during the licence application process, the company is formed and entered into 
the commercial register. For regulatory purposes, the company must have the legal form of 
a corporation or cooperative. The predominant legal form is the corporation. The founders 
may determine the speciqc location within Switzerland based on the local business and tax 
environment. A company is regularly established with the corporate law minimum share 
capital of 300,000 Swiss francs and funded up to the relevant regulatory minimum share 
capital through a capital increase immediately before the licence grant.

Insurers whose domicile is abroad must generally obtain a licence from FINMA in respect 
of insurance activities conducted in or from Switzerland (subHect to differing provisions in 
international treaties and, currently, remains the case only with Liechtenstein). An insurance 
activity is deemed to be conducted in Switzerland if one of the policyholders or insured 
persons or the insured risk is located in Switzerland. The Swiss Federal Council determines 
the scope of supervision of insurance companies domiciled abroad for their insurance 
activities conducted in or from Switzerland. A FINMA licence is not re‘uired for mere 
reinsurance activities conducted in Switzerland by companies domiciled abroad, or for 
insurance of marine, air transportation, international transport and war risks, as well as risks 
located abroad.

To obtain the licence, foreign insurers must1

K set up a branch in Switzerland;

K designate a branch head;

K demonstrate that they are duly licensed and ade‘uately capitalised in their home 
Hurisdiction;

K have an ade‘uate organisational fund in Switzerland; and

K deposit with the Swiss National Bank collateral generally of 30 per cent of the re‘uired 
solvency margin.

Since Switzerland is not part of the European Union or European Economic Area, companies 
with their domicile in any EU or EEA member state may not conduct business cross-border or 
through a branch o:ce based on the EU passport principle and home-state regulator regime.

Pursuant to the new agreement on the mutual recognition of qnancial services between 
Switzerland and the United 5ingdom (Berne Financial Services Agreement), which is still 
subHect to approval by the parliaments of both states (and therefore not yet in force), insurers 
from the United 5ingdom and Switzerland will each be able to provide certain lines of non-life 
insurance cross-border to large corporate clients in the other state. The provision of accident, 
health, business interruption or any kind of monopoly insurance is, however, excluded and 
liability insurance may only be provided in speciqc selected business lines.

Law stated - 13 März 2024
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Other licences, authorisations and qualipcations
Ehat licences, authorisations or qualipcations are required Gor insurance 
and reinsurance comIanies to conduct -usiness’

Once FINMA has licensed a company to conduct insurance or reinsurance business, no 
further licences, authorisations or ‘ualiqcations are re‘uired as long as the business is 
carried out in line with the business plan. Amendments to the business plan are subHect to 
FINMA approval.

Law stated - 13 März 2024

Ovcers and directors
Ehat are the minimum qualipcation requirements Gor oxcers and 
directors oG insurance and reinsurance comIanies’

The persons entrusted with the ultimate direction, supervision, control and management 
must enHoy a good reputation and ensure sound business practices. The board of directors 
must be composed of at least three members who, as a whole, have the necessary insurance 
expertise, and are able and have enough disposable time to effectively supervise and 
ultimately direct the company. Board members may not simultaneously be part of the 
executive management. At least one-third of the members of the board of directors must 
be independent. Board members are deemed independent if they1

K are not, and have not, in the previous two years, been employed in some other function 
within the insurance company or by the insurance companyjs audit qrm, as lead 
auditor of the regulatory audit responsible for the insurance company;

K have no commercial links with the insurance company that, given their nature and 
scope, would lead to con8icts of interest; and

K are not a shareholder of the insurance company and do not represent any shareholder.

FINMA may approve exceptions from the foregoing criteria, provided there is good reason to 
do so (eg, for reinsurance captives or subsidiaries of insurance groups and conglomerates 
supervised by FINMA).

Insurance companies within Supervisory Categories 2 and J (as assigned thereto by FINMA 
based on their balance-sheet total) must establish audit and risk committees. The chair of 
the board of directors may not be a member of the audit committee or the chair of the risk 
committee.

Law stated - 13 März 2024

Cafital and surflus requirements
Ehat are the caIital and surIlus requirements Gor insurance and 
reinsurance comIanies’
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The minimum share capital is set by FINMA generally within a range of ' million to 32 million 
Swiss francs for life insurers; J million to 7 million Swiss francs for non-life insurers; and J 
million to 30 million Swiss francs for third-party reinsurers.

In addition to the minimum share capital re‘uirement, insurers and reinsurers must have 
su:cient free and unencumbered capital resources concerning their activities (solvency 
margin).

K To evaluate solvency, the Swiss Solvency Test (SST) is used, which is based on an 
economic balance sheet and a market-consistent valuation of assets and liabilities. 
The re‘uired capital resources are determined by ‘uantifying the insurance, market 
and credit risks to which an insurer or reinsurer is exposed (target capital), and the 
available, loss-absorbing capital (risk-bearing capital). The solvency re‘uirement is 
met if the risk-bearing capital exceeds the target capital. The SST is recognised by 
the European Union as being e‘uivalent to its Solvency II regime.

K As per the agreement between Switzerland and the European Union on direct non-life 
ins
urance, Swiss non-life insurers are relieved from calculating and reporting Solvency I 
(or II) in addition to the SST.

K To safeguard the status ‘uo between Switzerland and the United 5ingdom, and 
to ensure a seamless transition of cross-border mutual recognition of solvency 
regimes post-Brexit, Switzerland and the United 5ingdom entered into an agreement 
replicating the terms of the agreement between Switzerland and th
e European Union.

Insurers and reinsurers must also have an organisational fund reserved for qnancing the 
setting up and any material expansion of business operations. The organisational fund is 20 
per cent of the minimum share capital unless FINMA determines otherwise.

Law stated - 13 März 2024

Reser(es
Ehat are the requirements with resIect to reserves maintained -y 
insurance and reinsurance comIanies’

Insurers and reinsurers must establish ade‘uate technical reserves to cover their entire 
insurance activities. Technical reserves are established based on actuarial methods, and the 
responsible actuary is responsible for ensuring their ade‘uacy. Generally, insurance technical 
reserves consist of reserves to cover expected liabilities in underwritten insurance contracts; 
and claims e‘ualisation reserves to account for uncertainties inherent in actuarial proHection 
methods, random 8uctuations in insurance losses and claims expenses, and changes in 
the general environment that may cause the actual claims to materially deviate from the 
actuarial estimate.

From an e‘uity perspective, Swiss regulation provides that insurers and reinsurers must 
allocate at least 20 per cent of their annual net proqts (30 per cent for life insurers) to the 
general reserve until this reserve amounts to '0 per cent of the total paid-in nominal share 
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capital. The lower corporate law thresholds do not apply. This re‘uirement limits the ability 
of insurers and reinsurers to distribute dividends.

Law stated - 13 März 2024

Product regulation
Ehat are the regulatory requirements with resIect to insurance Iroducts 
oGGered Gor sale’ (re some Iroducts regulated -y multiIle agencies’

Swiss insurance and reinsurance regulation sets rules at the company level and does 
generally not provide for a systematic and preventive control of insurance products (contract 
terms and rates), except for products offered in Switzerland in connection with occupational 
pension plans, supplementary insurance to social health insurance and insurance of 
damages caused by natural hazards.

Further, ’‘ualiqed life insurance policiesj (ie, life insurance policies, where the policyholder 
bears a risk of loss in the savings process, as well as capitalisation and tontine 
transactions) are subHect to additional regulations (in particular, with regard to information, 
appropriateness assessments and documentation) analogous to the respective provisions 
of the Swiss Federal Financial Services Act).

The contractual relationships between insurers and policyholders in Switzerland are 
governed by the Insurance Contract Act (ICA) and, supplementary to it, by the Swiss Code 
of Obligations (CO) and the Swiss Civil Code. The freedom of contract is the governing 
principle, which is limited by a moderate number of mandatory provisions of the ICA; 
namely, provisions that may not be modiqed by insurers at all or not to the disadvantage 
of policyholders or insured persons.

FINMA is under a duty to intervene against improper market conduct, such as1

K the use of contract terms that violate mandatory provisions of the ICA or other 
applicable laws;

K the use of contract terms that provide for an allocation of rights and obligations that 
is signiqcantly contrary to the nature of the contract, provided that such improper 
market conduct occurs repeatedly or may affect a large number of persons; or

K if a substantial une‘ual treatment of policyholders is not Hustiqable by legal or 
insurance technical reasons.

The creation and use by the insurance industry of common claims expenditure statistics and 
common insurance contract terms (eg, the standard policy terms of the Swiss Insurance 
Association) are subHect to the rules and restrictions of Swiss competition law. The Swiss 
Federal Competition Commission has indicated that its practice is closely aligned with the 
block-exemption regulations of the European Union.

Law stated - 13 März 2024

Regulatory examinations
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Ehat are the Grequency, tyIes and scoIe oG pnancial, marTet conduct or 
other Ieriodic efaminations oG insurance and reinsurance comIanies’

Insurance companies must currently comply with ‘uarterly qnancial reporting obligations to 
FINMA (this has been as short as one month during the qnancial crisis) as well as several 
yearly reporting obligations. The yearly reporting obligations include, but may not be limited 
to, the annual report, annual qnancial statements, annual supervisory report and annual 
reports on the Swiss Solvency Test, on tied assets, on the activities of the insurance company 
relating to qnancial derivatives and on own risk and solvency. FINMA has the discretion 
to decide on shorter reporting cycles for the annual reports or to add additional reporting 
obligations. Further, insurance companies must prepare an annual report on their overall 
qnancial situation and solvency, which must generally be made publicly available.

Insurance companies must have an insurance regulatory auditor that conducts an annual 
insurance regulatory audit and submits a report to FINMA on such audit. The insurance 
regulatory auditor also has additional ad-hoc reporting obligations to FINMA for certain 
critical qndings. FINMA may conduct on-site examinations itself or determine that such 
examinations are to be conducted by the insurance regulatory auditor. In recent years, FINMA 
has increasingly begun conducting on-site examinations itself.

Law stated - 13 März 2024

In(estments
Ehat are the rules on the Tinds and amounts oG investments that 
insurance and reinsurance comIanies may maTe’

Swiss law contains no overall rules for allowed or disallowed kinds and amounts of 
investments that insurance and reinsurance companies may make (contrary to the Swiss 
regulatory regime for pension funds), beyond the general solvency supervision re‘uirement 
that asset management by insurance and reinsurance companies must be in line with 
generally recognised best market practices and certain rules and limitations on the use of 
qnancial derivatives.

•owever, detailed provisions and rules exist on the types and amounts of assets that the 
insurance company may assign to its tied assets, as well as on how such tied assets must be 
managed (not applicable to reinsurance companies as they do not have tied assets). Since 
3 Wanuary 2024, the ISO provides the following list of asset categories that may be assigned 
to an insurance companyjs tied assets without FINMA/s approval1

K cash, deposits with a maturity of up to one year and money market investments at 
banks with su:cient creditworthiness;

K bonds from debtors with su:cient creditworthiness and taking into account the rank, 
provided that they are traded in a regulated market and can be sold on short notice;

K shares, dividend rights certiqcates, shares of cooperatives and similar securities, 
provided that they are traded in a regulated market and can be sold at short notice;

K residential and commercial real estate in Switzerland directly owned by the insurance 
company;

K qnancial derivatives, provided that they serve hedging purposes; and

Insurance & Reinsurance 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/insurance-and-reinsurance?utm_source=GTDT&utm_medium=pdf&utm_campaign=Insurance+%26+Reinsurance+2024


RETURN TO CONTENTS

K participations in collective investment schemes which can be segregated or 
recovered as special assets in case of bankruptcy, provided that (3) they can be sold 
at any time, (2) the collective investment scheme invests directly or indirectly only in 
the above asset categories, and (J) the fund manager or its management company 
is subHect to appropriate domestic or foreign regulation and supervision.

Alternatively, with FINMA/s approval, insurance companies may deqne their own list of asset 
categories for assignment to its tied assets.

Since the new default list of asset categories is narrower than before, the ISO provides 
for a transitional period of three years (until 4 Wanuary 202D), during which previously (and 
lawfully) assigned asset categories, which would no longer be allowed by default, may be 
retained as tied assets. After such transitional period, the continued assignment of such 
asset categories to the tied assets re‘uires FINMA/s approval. Already during the transitional 
period, no new assets (which are not part of the default list) may be assigned to the tied 
assets without re‘uesting FINMA/s approval. FINMA may extend the transitional period, if 
necessary for the protection of the insurance company/s trust in investment decisions made 
before 3 Wanuary 2024.

Additional speciqc re‘uirements and restrictions apply to all listed categories and generally 
to all investments made by insurance companies (not Hust investments related to tied 
assets). In particular, since 3 Wanuary 2024, insurance companies must base all their 
investment activities on the ’prudent person principlej (PPP), as further speciqed in the ISO. 
The PPP is intended to ensure that all investment activities are conducted in a manner 
consistent with the risk capacity, solvency and business activity of the speciqc insurance 
company. Insurance companies must thereby solely invest in assets and instruments for 
which they are able to ade‘uately assess, evaluate, monitor and manage the associated risks 
(and include them in their reporting). In doing so, the security, ‘uality, li‘uidity and proqtability 
of the portfolio as a whole must be ensured and the location of the assets must guarantee 
availability. Additional speciqc rules apply with respect to assets assigned to insurance 
technical reserves, management of con8icts of interests, dependencies and concentration 
of risks, qnancial derivatives and investments made for life insurance policies (in which the 
policyholder bears the investment risk). Finally, the insurance company must document and 
monitor its investment strategy and its compliance with the investment principles.

Although the PPP is already well-established on an international level (eg, under the Solvency 
II regime of the European Union), it is still subHect to considerable interpretation in the Swiss 
context, which remains yet to be developed.

Law stated - 13 März 2024

Change o) control
Ehat are the regulatory requirements on a change oG control oG insurance 
and reinsurance comIanies’ (re oxcers, directors and controlling 
Iersons oG the acquirer su-‘ect to -acTground investigations’

Swiss law provides that whoever intends to ac‘uire a direct or indirect participation in 
an insurer or a reinsurer with its domicile in Switzerland must notify FINMA thereof if 
the thresholds of 30, 20, JJ or '0 per cent of the capital or voting rights will be reached 
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or exceeded by the ac‘uisition. FINMA may prohibit ac‘uisitions or impose conditions if 
the nature and scope of the participation could endanger the insurance undertaking or 
the interests of the insured persons. Therefore, ac‘uirers of a material participation must 
substantiate that they have su:cient resources to qnance the transaction and can ensure 
sound and proper management of the insurer or reinsurer. The members of the board of 
directors and executive management must pass a qt-and-proper test.

Notiqcation to FINMA is made after signing. Approval or a statement of non-obHection by 
FINMA is customarily a condition precedent to the closing of the sales transaction. FINMA 
decides within four to eight weeks following receipt of the complete notiqcation documents 
(however, no statutory time limit applies).

Similar notiqcation duties apply to any person that intends to reduce its direct or indirect 
participation in an insurer or reinsurer with its domicile in Switzerland if the participation 
falls below any of the thresholds set out above, and any insurer or reinsurer with its domicile 
in Switzerland that intends to ac‘uire or sell a participation in any other undertaking and 
thereby passes any of the thresholds set out above.

Also, the insurer or reinsurer itself must report any material change in their shareholder base 
to FINMA as a business plan change to be qled within 34 days of signing. Such business 
plan change is deemed approved unless FINMA opens an investigation within four weeks 
following qling.

Law stated - 13 März 2024

Financing o) an acquisition
Ehat are the requirements and restrictions regarding pnancing oG the 
acquisition oG an insurance or reinsurance comIany’

There are no speciqc re‘uirements regarding qnancing of the ac‘uisition of an insurer or 
reinsurer.

Law stated - 13 März 2024

Minority interest
Ehat are the regulatory requirements and restrictions on investors 
acquiring a minority interest in an insurance or reinsurance comIany’

There are no speciqc re‘uirements regarding investors ac‘uiring a minority interest in an 
insurance or reinsurance company if the minority does not exceed 30 per cent of share 
capital or voting rights.

Law stated - 13 März 2024

Foreign ownershif
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Ehat are the regulatory requirements and restrictions concerning the 
investment in an insurance or reinsurance comIany -y Goreign citi@ens, 
comIanies or governments’

There are no speciqc insurance regulatory restrictions for foreign, natural or legal persons to 
ac‘uire an e‘uity participation in an insurer or reinsurer located in Switzerland.

Law stated - 13 März 2024

Grouf sufer(ision and cafital requirements
Ehat is the suIervisory GrameworT Gor grouIs oG comIanies containing 
an insurer or reinsurer in a holding comIany system’ Ehat are the 
enterIrise risT assessment and reIorting requirements Gor an insurer 
or reinsurer and its holding comIany’ Ehat holding comIany or grouI 
caIital requirements efist in addition to individual legal entity caIital 
requirements Gor insurers and reinsurers’

Swiss law contains consolidated frameworks for supervision of both insurance (or 
reinsurance) groups and conglomerates. Two or more companies constitute an insurance 
group if1

K at least one is an insurance company;

K they are, as a whole, primarily engaged in the qeld of insurance; and

K they form an economic unit or are otherwise connected with each other (ie, through 
in8uence or control).

Two or more companies constitute an insurance conglomerate if1

K at least one is an insurance company;

K at least one is a bank or securities qrm of considerable economic importance;

K they are primarily engaged in the qeld of insurance; and

K they form an economic unit or are otherwise connected with each other (ie, through 
in8uence or control).

FINMA may impose consolidated supervision (but has no obligation to do so) on an 
insurance group or conglomerate if a Swiss company is part of such an insurance group 
or conglomerate and if it is factually managed from Switzerland, or if it is managed from 
abroad but is not subHect to comparable group supervision abroad. If FINMA as well as 
a foreign regulator both claim total or partial supervisory Hurisdiction, FINMA will attempt 
to qnd an agreement with the foreign regulator and will consult with the involved Swiss 
company before making its decision. In practice, FINMA is most interested in the supervision 
of large groups that have complex structures.

The consolidated supervision by FINMA is supplementary to the individual company 
supervision. All companies that form part of the supervised group must comply with 
information re‘uests by FINMA. Supervised insurance groups must provide FINMA with 
information on their organisation, reporting and management structures at a group level, and 
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FINMA determines one group company to be its counterpart for all regulatory re‘uirements 
and re‘uests. FINMA must be informed in advance of all-important group internal events 
(’important internal eventsj are all those events that involve loans, guarantees, changes to 
capital, reinsurance transactions, cost-sharing agreements or other risk transfer instruments 
that signiqcantly impact the qnancial situation of the group or group companies) and a 
consolidated report of all important internal events must be prepared every year. FINMA 
must also be informed in advance of any intended ac‘uisition or sale of a signiqcant 
participation by any group company. Further, the supervised group must provide FINMA with 
a report on group-wide risk concentrations and management as well as the results of the 
group-wide own risk and solvency assessment and on the group-wide Swiss Solvency Test. 
All these obligations also apply to insurance conglomerates. Insurance groups and insurance 
conglomerates are re‘uired to meet their re‘uired solvency margin based on a group-wide 
Swiss Solvency Test, which must be based on consolidated group qgures. –ith approval by 
FINMA, a granular group-wide Swiss Solvency Test may be used as an alternative.

As part of the business plan that must be qled with FINMA for an insurance licence, an 
applicant must inform FINMA of the organisation and the regional scope of business of both 
the applicant itself and the insurance group or conglomerate to which the applicant belongs. 
If the applicant is part of a foreign insurance group or conglomerate, the insurance licence 
can be conditional on the existence of appropriate group supervision by a foreign supervisory 
authority.

Additional rules apply to group parent companies and signiqcant group and conglomerate 
entities domiciled in Switzerland and with respect to group9conglomerate reporting, 
supervision, solvency, audit and notiqcation and information duties.

Law stated - 13 März 2024

Reinsurance agreements
Ehat are the regulatory requirements with resIect to reinsurance 
agreements -etween insurance and reinsurance comIanies domiciled in 
your ‘urisdiction’

The principle of freedom of contract prevails in reinsurance. Generally, the terms of 
reinsurance contracts are valid provided they are not unlawful or against public policy in 
the sense of the CO. Most importantly, the rules and restrictions of the ICA do not apply to 
reinsurance contracts.

Law stated - 13 März 2024

Ceded reinsurance and retention o) risk
Ehat requirements and restrictions govern the amount oG ceded 
reinsurance and retention oG risT -y insurers’

Swiss insurance regulation does not per se limit the number of insurance risks that insurers 
may cede to reinsurers.
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•owever, insurers must, as a rule, continue to account for the full technical reserves for the 
ceded risks and maintain a pool of tied assets as a function of the gross amount of the full 
technical reserves (the gross accounting principle). At the re‘uest of insurers, FINMA may 
allow that1

K Claims of non-life insurers against reinsurers under reinsurance contracts are fully 
or partially admitted as tied assets. The qnancial strength or rating of the relevant 
reinsurer is the key factor for FINMA to determine the admissibility of reinsurance 
claims. Limitations apply in respect of counterparty risks.

K Life insurers are partially exempt from the gross accounting principle and entitled to 
reduce their technical reserves after ceding risks to reinsurers.

Law stated - 13 März 2024

Collateral
Ehat are the collateral requirements Gor reinsurers in a reinsurance 
transaction’

There are no speciqc regulatory collateral re‘uirements for reinsurers in reinsurance 
transactions. If, however, a reinsurance claim is secured by collateral or another security, 
cedents may, subHect to FINMAjs approval, be in a position to either procure reinsurance 
coverage from unrated reinsurers or allocate a larger portion of the reinsurance claim to their 
tied assets.

Law stated - 13 März 2024

Credit )or reinsurance
Ehat are the regulatory requirements Gor cedents to o-tain credit Gor 
reinsurance on their pnancial statements’

Swiss law does not limit the creditability of reinsurance for insurance companies on their 
qnancial statements overall. •owever, certain limitations apply for the recognition and 
process of crediting reinsurance to tied assets. Separately, any reinsurance or retrocession 
of risks is fully credited to the target capital under the Swiss Solvency Test within the scope of 
the actual ‘uantiqable risk transfer. The risk of default of the reinsurance provider is re8ected 
in the calculation of the target capital.

Law stated - 13 März 2024

Insol(ent and pnancially troubled comfanies
Ehat laws govern insolvent or pnancially trou-led insurance and 
reinsurance comIanies’

Since 3 Wanuary 2024, the ISA comprehensively governs protective measures and 
restructuring of ISA-governed entities in qnancial (or other forms of) distress (similar to the 
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regime applicable for banks under the Swiss Federal Act on Banks and Savings Banks). Only 
in case of actual bankruptcy, the general procedure is modiqed by certain insurance-speciqc 
provisions but otherwise primarily governed by the Swiss Qebt Enforcement and Bankruptcy 
Act (QEBA).

In case of non-compliance by an insurer, reinsurer, signiqcant group or conglomerate 
entity or insurance intermediary with the law, ordinances or an order of FINMA, or any 
other endangerment to the interests of insured persons, FINMA may adopt protective 
measures as necessary (and proportionate) to safeguard the interests of the insured persons 
(either separately or in parallel to restructuring or bankruptcy proceedings), in particular the 
following1

K prohibit the unrestricted disposition of assets;

K order the deposition or blocking of assets;

K assign authority from directors and o:cers to a third person;

K assign the portfolio (and corresponding tied assets) to another (re)insurer (with its 
consent);

K order the li‘uidation of tied assets;

K re‘uest the dismissal of any person entrusted with the ultimate direction, supervision, 
control or management or the branch manager as well as the responsible actuary and 
prohibit them from engaging in any insurance activity for up to qve years;

K remove an insurance intermediary from the intermediary register;

K assign assets of the insurer to the tied assets up to the legally re‘uired amount; and

K order the extension of payment terms and adHournment of due dates.

In case of reasonable grounds for concern that an insurance undertaking is over-indebted 
or has serious li‘uidity issues, FINMA may order the following1

K protective measures (see above);

K restructuring proceedings (see below); or

K bankruptcy proceedings (see below).

FINMA may initiate restructuring proceedings in case there is a reasonable prospect of a 
successful restructuring or a continuation of at least parts of the insurance business. FINMA 
issues the necessary orders and can nominate a person responsible for the development and 
implementation of a restructuring plan. The restructuring plan sets out how the insolvency 
risk will be removed and what measures will be ordered for such purpose, which may include 
the following1

K transfer of all or part of the insurance portfolio and9or other parts of the insurance 
undertaking with assets and liabilities to another legal entity;

K reduction of existing and issuance of new e‘uity, conversion of debt into e‘uity and 
reduction of receivables; and

K amendment of insurance contracts, in particular restriction or exclusion of the rights 
of insured persons.
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The restructuring plan must also ensure that following restructuring, the licence and any 
other legal re‘uirements are complied with (unless the restructuring exclusively deals with 
the run-off of the existing portfolio without execution of new insurance business).

Finally, if there is no prospect of a successful restructuring or restructuring has failed, FINMA 
revokes the insurance undertaking/s licence to operate, initiates bankruptcy proceedings and 
publishes such fact. In the event of a bankruptcy of an insurer or a reinsurer with its domicile 
in Switzerland, the provisions of the QEBA apply to the extent that the ISA does not provide 
otherwise. Based on the ISA, FINMA issued the Insurance Bankruptcy Ordinance (IBO), which 
supplements the relevant ISA provisions. For purposes of insurance bankruptcy proceedings, 
FINMA nominates and supervises one or several bankruptcy li‘uidators, convenes creditorsj 
meetings and appoints creditorsj committees on the li‘uidatorjs re‘uest. Insurance claims 
set out in the books of the insurer or reinsurer are deemed to have been submitted in the 
bankruptcy proceedings.

Law stated - 13 März 2024

Claim friority in insol(ency
Ehat is the Iriority oG claims Kinsurance and otherwisez against an 
insurance or reinsurance comIany in an insolvency Iroceeding’

The bankruptcy of an insurance or reinsurance company licensed by FINMA is subHect to a 
separate and speciqc bankruptcy procedure managed directly by FINMA under the ISA, as 
supplemented by the IBO, with additional speciqc rules for foreign insurance companies in 
Switzerland. FINMA has substantial discretion to deviate from the applicable general Swiss 
law rules in the bankruptcy proceedings of an insurance company.

In short, general Swiss bankruptcy law foresees that the claims of secured creditors are 
satisqed out of the net proceeds from the realisation of the collateral, whereas for unsecured 
creditors, Swiss law distinguishes three classes of creditors that are satisqed in order of 
priority, with the class next in priority only receiving the remaining surplus after satisfaction 
of all claims of the prior class. Additionally, certain speciqc rules apply regarding the priority 
of claims.

In the bankruptcy of an insurance company, liabilities incurred in the course of the duration 
of (3) certain protective measures or a restructuring proceeding with FINMA/s approval (or 
approval by a FINMA-appointed responsible person) or (2) a bankruptcy proceeding, as well 
as the costs of the bankruptcy proceeding itself, are satisqed qrst. Policyholders/ claims 
arising out of insurance contracts are assigned to the second class pursuant to the QEBA, 
but are only satisqed from the bankruptcy estate after all other claims of such second class 
have been satisqed. As regards uncovered claims, the claims for which tied assets must be 
formed are satisqed qrst, followed by those claims for which no tied assets must be formed 
(not applicable to the bankruptcy of a reinsurance company because it does not have tied 
assets).

From the proceeds of the li‘uidation of tied assets, policyholders/ claims to be covered by 
such tied assets are satisqed qrst. Any surplus is distributed proportionately to other tied 
assets, if any, of the insurance company. Any remainder falls into the general bankruptcy 
estate.
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Law stated - 13 März 2024

Intermediaries
Ehat are the licensing requirements Gor intermediaries reIresenting 
insurance and reinsurance comIanies’

Insurance intermediaries are persons offering or concluding insurance contracts on behalf of 
insurance undertakings in the interest of such insurance undertakings or other persons (eg 
potential insureds). This includes provision of advice related to the conclusion of insurance 
contracts and proposals.

The ISA distinguishes between insurance intermediaries that are in a qduciary relationship 
with the policyholders and that act in their interests (or create such appearance; 
untied insurance intermediaries) and all other insurance intermediaries (tied insurance 
intermediaries). Since 3 Wanuary 2024, an insurance intermediary may only be either tied or 
untied and parallel activity as tied and untied insurance intermediary is prohibited.

A registration duty applies to untied insurance intermediaries. Tied insurance intermediaries 
on the other hand are no longer entitled to register themselves (unless they evidence that 
they re‘uire a register entry for their activities abroad pursuant to foreign law). The register 
is public and accessible online. A registration re‘uires evidence that the untied insurance 
intermediary1

K has its domicile, place of residence or a branch in Switzerland (this re‘uirement may 
be waived by FINMA in Hustiqed cases);

K enHoys a good reputation and guarantees performance of its obligations under the 
ISA;

K possesses the knowledge and skills re‘uired for its activity (whereby insurance 
companies and insurance intermediaries must determine industry-speciqc minimum 
standards for training and continuing education) or if it is an employer, that su:cient 
employees meet this re‘uirement; and

K has taken out professional indemnity insurance or provides for e‘uivalent qnancial 
security.

Each of the above being further detailed in the ISO.

Also, untied insurance intermediaries must expressly disclose to prospects all compensation 
they may receive from an insurance undertaking or third parties in connection with the 
provision of their services (incl. brokerage fees, commissions, discounts, or similar pecuniary 
beneqts). They may only receive such compensation if it is passed on to the policyholders 
or if the policyholders expressly waive its passing on.

All insurance intermediaries (tied and untied) must possess the knowledge and skills 
re‘uired for their activity and inform prospects of the following1 

K their identity and address;

K whether their activity is tied or untied (and, if tied, the name and address of the 
insurance companies on whose behalf they act);
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K how prospects can obtain information on their training and continuing education;

K the person who can be held liable for negligence, errors or incorrect information in 
connection with their intermediary activity; and

K the processing of personal data, in particular the purpose and scope of processing 
as well as recipients and storage of personal data.

Further, all insurance intermediaries must implement ade‘uate organizational measures to 
avoid con8icts of interests that may arise in the course of insurance intermediation or to 
exclude any detrimental effects to the policyholders that con8icts of interests may otherwise 
have (or to disclose to prospects that such detrimental effect cannot be excluded). Qetails 
are again set out in the ISO.

Finally, any insurance intermediary may not engage in any intermediary activities in 
Switzerland for the beneqt of insurance undertakings that are subHect to a licensing 
re‘uirement but have not been granted a licence from FINMA.

Law stated - 13 März 2024

INSURANCE CLAIMS AND COVERAGE

Third-farty actions
Can a third Iarty -ring a direct action against an insurer Gor coverage’

The obligations of insurers under insurance policies are generally only towards policyholders 
and insured persons. Qirect actions of third parties generally re‘uire a basis in the insurance 
policy or statutory law, such as1

K motor liability insurance (article 6' of the Swiss Federal Road Tra:c Act (the Road 
Tra:c Act));

K liability insurance for fuel and gas pipes (article JD of the Swiss Federal Pipeline Act); 
and

K nuclear energy liability insurance (article 3D of the Swiss Federal Nuclear Energy 
Liability Act).

•owever, an inHured third party (or its legal successor) has a general right to assert a claim 
directly against the liability insurer, without the need for a further legal basis in speciqc laws, 
subHect to any defences the insurer may have under statutory law or the relevant policy.

Law stated - 13 März 2024

Late notice o) claim
Can an insurer deny coverage -ased on late notice oG claim without 
demonstrating Ire‘udice’

On the occurrence of the insured event, rightful claimants (eg, policyholders or insured 
persons) must notify insurers of the insured event as soon as they become aware of the 
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event and their insurance claim. Notiqcation must be made in writing if the insurance policy 
so provides.

If the rightful claimant has omitted the immediate notice1

K with the intention of preventing the insurer from establishing the circumstances of 
the insured event in a timely manner, the insurer is not bound by the insurance policy 
and may deny coverage;

K with (gross or light) negligence, the insurer may reduce its coverage by the amount 
the damage would have been reduced in the case of a timely notice; and

K without any attributable fault, the notice can be made to the insurer immediately on 
removal of the hindering circumstances without loss of coverage.

Law stated - 13 März 2024

Wrong)ul denial o) claim
Ms an insurer su-‘ect to eftraDcontractual efIosure Gor wrongGul denial oG 
a claim’

Punitive damages are not available under Swiss law. Except in very exceptional 
circumstances, an insurer wrongfully denying cover does not run a risk of being held liable 
based on statutory law. If a court qnds that the cover was wrongfully denied, the insurer 
must settle the claim, including any damages incurred by the delayed settlement as well as 
the rightful claimantjs legal expenses.

Law stated - 13 März 2024

De)ence o) claim
Ehat triggers a lia-ility insurerHs duty to deGend a claim’

Insurance policies customarily stipulate that1

K the insurer must indemnify the insured person from Hustiqed third-party claims as well 
as costs and expenses to defend unHustiqed third-party claims, to the extent covered 
by the insurance policy;

K the insurer may handle the claims (which exceed the deductible amount) and, in 
particular, represent the insured person in the negotiations with the inHured person; 
and

K the insured person must assign the necessary authority to the legal representative 
determined by the insurer if legal proceedings are instigated, and refrain from 
acknowledging a claim without the prior consent of the insurer or raising actions that 
contravene the provisions of the policy.

Law stated - 13 März 2024
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Indemnity folicies
For indemnity Iolicies, what triggers the insurerHs Iayment o-ligations’

The insurer must settle a claim if it has qnally established the occurrence of an insured event 
and the amount of the respective damage. Indemniqcation payments will not become due 
and payable provided the policyholder has not provided all information reasonably re‘uested 
by the insurer regarding the event and necessary to assess the claim. If the insurer has been 
provided with all relevant information, the indemniqcation payments will become due and 
payable four weeks thereafter (even if the insurer has not made its qnal assessment by that 
date). If the policyholder provides all relevant information to a single part of an insurance 
claim, this part will become due within the same period. In the event of an acknowledgement 
of the claim by the insurer, the insurance claim becomes immediately due and payable. If 
the insurer contests its payment obligation, the insured may re‘uest partial payments to be 
made by the insurer up to the undisputed amount. The same applies if it is not clear how the 
payment is to be divided among several insureds.

A contractual clause that provides that an insurance claim becomes due only after being 
acknowledged by the insurer or upheld by a court decision is null and void.

Law stated - 13 März 2024

Incontestability 
Ms there a Ieriod -eyond which a liGe insurer cannot contest coverage 
-ased on misreIresentation in the aIIlication’

There is no incontestability period under the Insurance Contract Act. The insurer may, in 
general, contest coverage based on misrepresentation in the application at any time, subHect 
to the rules set out below1

K if the policyholder omits to notify or incorrectly notiqes the insurer of a signiqcant 
risk factor that he or she knew or should have known about, which he or she was 
‘uestioned in writing, the insurer is entitled to terminate the insurance policy M the 
policyholder must not necessarily be ‘uestioned in writing and such ‘uestioning may 
be conducted in any other form evidenced by text;

K the termination right expires four weeks after the insurer has obtained knowledge of 
the breach of the notiqcation duty; and

K if the insurer terminates the contract, its obligation to indemnify the policyholder for 
damage ceases (and the insurer may rightfully contest coverage and claim back 
payments made) if, and to the extent that, the omitted or incorrect notiqcation of the 
signiqcant risk factor has in8uenced the occurrence or extent of the damage.

If a life insurance policy that may be surrendered terminates, the insurer must provide to the 
insured person the beneqts due in the event of surrender.

Law stated - 13 März 2024
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Puniti(e damages
(re Iunitive damages insura-le’

Punitive damages are not available under Swiss law. Further, Swiss courts may be precluded 
from awarding punitive damages even if the applicable foreign substantive law provides 
for those damages owing to Swiss public policy or if in connection with product liability 
according to article 3J', paragraph 2 of the Swiss Federal Private International Law Act.

Law stated - 13 März 2024

Excess insurer obligations
Ehat is the o-ligation oG an efcess insurer to UdroI down and deGendH, and 
Iay a claim, iG the Irimary insurer is insolvent or its coverage is otherwise 
unavaila-le without Gull efhaustion oG Irimary limits’

Swiss statutory law does not provide for ’drop downj of insurance coverage of an excess 
insurer if the primary insurer is insolvent or its coverage is otherwise unavailable without 
full exhaustion of primary limits. Unless otherwise agreed in the policy, the excess insurer 
is liable towards the policyholder only for its own share and entitled to provide for its own 
defence, regardless of the primary insurerjs insolvency.

Law stated - 13 März 2024

Sel)-insurance de)ault
Ehat is an insurerHs o-ligation iG the Iolicy Irovides that the insured has 
a selGDinsured retention or deducti-le and is insolvent and una-le to Iay 
it’

Swiss law does not regulate retainer amounts or deductibles. Qeductibles are commonly 
agreed in Switzerland. Insurance policies customarily contain the right of insurers to pay out 
the full indemniqcation amount directly to inHured persons, and to re‘uest policyholders to 
reimburse without obHection any deductible not applied. Insurers ultimately bear the risks 
that policyholders become insolvent and thus are unable to repay the deductible. Self-insured 
retentions are not customary in Switzerland.

Law stated - 13 März 2024

Claim friority
Ehat is the order oG Iriority Gor Iayment when there are multiIle claims 
under the same Iolicy’

There is no general Swiss law rule as to the priority for payment for multiple claims under 
the same insurance policy. Under the Road Tra:c Act, if the policyholder caused damage to 
several persons, which in total exceeds the insured sum set out in the insurance policy, the 
claim of each inHured person against the insurer is reduced proportionally, and the insurer or 
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the initial claimant may cause the competent court to re‘uest other inHured persons to raise 
their claims in the same court proceedings.

Law stated - 13 März 2024

Allocation o) fayment
9ow are Iayments allocated among multiIle Iolicies triggered -y the 
same claim’

Both cumulation (ie, the insured receives multiple payments based on multiple policies) and 
coordination (ie, the insured receives only one payment based on multiple policies) exist in 
Swiss law depending on the type of insurance policy triggered by a claim and the interaction 
with coverage of the same claim by other liable persons.

For indemnity insurance, if a policyholder has obtained cover for the same risk from more 
than one insurer, and if the total cover exceeds the insurance value (multiple insurances), 
the policyholder must notify this to each insurer in writing or, in any other form evidenced 
by text (and the insurer may deny coverage if he or she does not do so with the intention 
of obtaining an unlawful monetary advantage), and each insurer is liable only proportionally 
(individual cover divided by the total cover) while being entitled to the entire agreed premium. 
Only if an insurer becomes insolvent are the other insurers liable for the insolvent insurerjs 
share proportionally to their insured sums, each to the extent of the insured sum. Further, an 
indemnity insurer may also deny coverage in the case of double insurance in bad faith by the 
insured with the intent of obtaining an unlawful monetary advantage.

If the policyholder is at the time of conclusion of another insurance contract not aware of 
the occurrence of multiple insurance, he or she may terminate the contract leading to such 
multiple insurances within four weeks of respective discovery.

Law stated - 13 März 2024

Disgorgement or restitution 
(re disgorgement or restitution claims insura-le losses’

Swiss law is silent on whether claims comparable to disgorgement or restitution under Swiss 
law (ie, claims that involve a repayment of proqts gained in bad faith on the part of the insured 
party) are insurable. Although the loss of proqt can be insured, the law is silent on whether 
this is also the case if such proqts were made in bad faith. Generally, gross negligence can 
be (and regularly is) insured, while intent can be insurable (but is insured only in very rare 
circumstances), but there is a risk under Swiss law that insurance of intent or claims caused 
in bad faith may be considered contrary to general principles of law or public policy, similar 
to the insurance of monetary qnes, which is not permissible.

Law stated - 13 März 2024

Depnition o) occurrence
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9ow do courts determine whether a single event resulting in multiIle 
in‘uries or claims constitutes more than one occurrence under an 
insurance Iolicy’

–hether a single event resulting in multiple inHuries or claims constitutes one or more 
occurrences under a policy is determined by courts based on an interpretation of the 
applicable insurance policy. Insurance policies under Swiss law regularly include wording 
to the effect that a single event resulting in multiple claims constitutes only one occurrence 
under the policy.

Law stated - 13 März 2024

Rescission based on misstatements 
:nder what circumstances can misstatements in the aIIlication -e the 
-asis Gor rescission’

An insurer may withdraw from a contract if the insured has made misstatements after the 
conclusion of the insurance contract. This is the case if the insured has miscommunicated 
or withheld a signiqcant risk. The insurer has a right of rescission even when the insured is 
not at fault for the misstatement. The insurer must give notice of rescission in writing or, in 
any other form evidenced by text, within four weeks after it has received knowledge of the 
misstatement.

Law stated - 13 März 2024

REINSURANCE DISPUTES AND ARBITRATION

Reinsurance disfutes
(re Gormal reinsurance disIutes common, or do insurers and reinsurers 
tend to IreGer -usiness solutions Gor their disIutes without Gormal 
Iroceedings’

It is common practice to agree on arbitration clauses in reinsurance contracts. Arbitral 
tribunals continue to be the most suitable means for differences that cannot be resolved 
amicably because of the important role that custom (long-standing market practice) 
plays in the reinsurance industry, the partiesj common interest in conqdentiality and the 
worldwide enforceability of arbitration awards under the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards.

Law stated - 13 März 2024

Common disfute issues
Ehat are the most common issues that arise in reinsurance disIutes’

Common issues that arise in reinsurance disputes are1

K misrepresentation;
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K insured event deqnition and permissibility of aggregation;

K limitations of the follow-the-fortunes and follow-the-settlement principles; and

K contract interpretation issues.

Law stated - 13 März 2024

Arbitration awards
Ao reinsurance ar-itration awards tyIically include the reasoning Gor the 
decision’

The arbitral award must be made by the arbitral tribunal under the rules of procedure and in 
the form agreed on by the parties. The award must be in writing, reasoned, dated and signed 
(the signature by the chair of the arbitral tribunal is su:cient) (article 37N of the Private 
International Law Act (PILA)). The reasoning re‘uirement may be waived by the parties (eg, 
for reasons of cost e:ciency). •owever, the award typically includes the reasoning because 
the arbitratorsj written considerations on the merits are an important element for the parties 
to appeal against an award.

Unless otherwise agreed, either party may apply to the arbitral tribunal within J0 days of 
the award to correct certain errors in or explain speciqc parts of the award or to issue a 
supplementary award concerning claims made in the arbitration proceedings that were not 
considered in the award. The arbitral tribunal may itself make corrections, explanations or 
additions within the same period (article 37Na of the PILA).

Law stated - 13 März 2024

Power o) arbitrators
Ehat Iowers do reinsurance ar-itrators have over nonDIarties to the 
ar-itration agreement’

Arbitrators have no direct Hurisdiction over non-parties; however, they can re‘uest the support 
of courts in taking evidence. Courts, in turn, can make use of their powers and assist the 
arbitral tribunal, for example, by compelling non-parties to provide testimony or to produce 
documents (article 374 of the PILA).

Law stated - 13 März 2024

Affeal o) arbitration awards
Can Iarties to reinsurance ar-itrations seeT to vacate, modiGy or conprm 
ar-itration awards through the ‘udicial system’ Ehat level oG deGerence 
does the ‘udiciary give to ar-itral awards’

In international arbitration, arbitral awards may be brought before the Swiss Federal Supreme 
Court and set aside for the following exhaustive grounds (article 3N0 paragraph 2 in 
conHunction with article 3N3 of the PILA)1
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K the arbitral tribunal has been incorrectly constituted (or the sole member of the arbitral 
tribunal improperly appointed);

K the arbitral tribunal has wrongly assumed or denied Hurisdiction;

K the arbitral tribunal has decided beyond the claims submitted to it or failed to decide 
one of the claims;

K the principle of e‘ual treatment of the parties or their right to be heard in an adversary 
procedure (due process) has been breached; or

K the award is incompatible with public policy.

Additionally, arbitral awards may be reviewed for the following exhaustive grounds (article 
3N0a paragraph 3 in conHunction with article 3N3 of the PILA)1

K a party has subse‘uently become aware of signiqcant facts or uncovered decisive 
evidence that it could not have produced in the earlier proceedings despite exercising 
due diligence (does not apply to facts or evidence that came into existence after the 
award was issued);

K criminal proceedings have established that the arbitral award was in8uenced to the 
detriment of the party concerned by a felony or misdemeanour, even if no one is 
convicted by a criminal court (if criminal proceedings are not possible, proof may be 
provided in some other manner); or

K grounds for a challenge of a member of the arbitral tribunal (ie, circumstances that 
give rise to legitimate doubt as to his or her independence or impartiality) only came 
to light after the conclusion of the arbitration proceedings despite exercising due 
diligence and no other legal remedy is available.

Given the limited number of grounds on which an award may be sought to be set aside or 
reviewed, these remedies are not a further appeal.

The parties may wholly or partially exclude all appeals against arbitral awards (or limit such 
proceedings to one or several grounds set out in article 3N0 paragraph 2 of the PILA; however, 
the right to a review based on the second ground may not be waived) by a declaration in the 
arbitration agreement or by a subse‘uent agreement, provided that none of the parties has 
its domicile, habitual residence or seat in Switzerland (article 3N2 paragraph 3 of the PILA).

Law stated - 13 März 2024

REINSURANCE PRINCIPLES AND PRACTICES

Obligation to )ollow cedent
Aoes a reinsurer have an o-ligation to Gollow its cedentHs underwriting 
Gortunes and claims Iayments or settlements in the a-sence oG an 
efIress contractual Irovision’ Ehere such an o-ligation efists, what 
is the scoIe oG the o-ligation, and what deGences are availa-le to a 
reinsurer’
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The Insurance Contract Act does not apply to reinsurance contracts. The general provisions 
of contract law set out in the Swiss Code of Obligations (CO) apply. Further, Swiss legal 
practice and doctrine provide that in the absence of a contractual provision, a competent 
court will interpret reinsurance contracts based on generally recognised reinsurance custom 
and standards. In particular, the paramount principles of reinsurance (eg, follow-the-fortunes, 
follow-the-settlement and the reinsurerjs right to inspect the cedentjs qle) are considered to 
be implied in reinsurance contracts and applicable also in the absence of a speciqc clause 
relating thereto. As to the content of the reinsurance principles, no relevant speciqc Swiss 
customary practice exists, and a competent Swiss court also takes foreign legal doctrine 
and case law into account.

Generally, the reinsurer is obliged to share the fate of the underlying risks accepted by the 
cedent (follow-the-fortunes) and to accept as binding the decisions and measures taken by 
the cedent under its right to manage the reinsured business (follow-the-settlement); however, 
only to the extent that the claim falls within the scope of the reinsurance agreement and the 
cedent has managed the business in an orderly and prudent manner.

Law stated - 13 März 2024

Good )aith
Ms a duty oG utmost good Gaith imIlied in reinsurance agreements’ MG 
so, Ilease descri-e that duty in comIarison to the duty oG good Gaith 
aIIlica-le to other commercial agreements?

The principle of utmost good faith is regarded as a reinsurance custom in Switzerland. 
Utmost good faith is an accentuated version of the general principle of good faith (ie, that 
rights are exercised and obligations fulqlled in good faith (article 2 paragraph 3 of the 
Swiss Civil Code)). It is Hustiqed by the special relationship of trust between the parties to 
a reinsurance agreement, and critical to determining the care and loyalty due in connection 
with, for example, the risk selection and claims management by the cedent.

Law stated - 13 März 2024

Facultati(e reinsurance and treaty reinsurance
Ms there a diGGerent set oG laws Gor Gacultative reinsurance and treaty 
reinsurance’

The same set of Swiss statutory laws applies to facultative and treaty reinsurance. 
Qifferences between facultative and treaty reinsurance are, however, taken into account 
according to reinsurance custom (eg, the principle of utmost good faith seems to have more 
relevance in treaty reinsurance than in facultative reinsurance).

Law stated - 13 März 2024

Third-farty action
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Can a Iolicyholder or nonDsignatory to a reinsurance agreement -ring a 
direct action against a reinsurer Gor coverage’

There is no contractual or statutory basis for a direct claim of the policyholder against 
the reinsurer. The reinsurance agreement may allow policyholders to do so; this is usually 
referred to as a ’cut-throughj clause.

Law stated - 13 März 2024

Insol(ent insurer
Ehat is the o-ligation oG a reinsurer to Iay a IolicyholderHs claim where 
the insurer is insolvent and cannot Iay’

Policyholders have no direct claim against the reinsurer even if the direct insurer is insolvent 
or not able to provide coverage for other reasons.

The insurerjs claim against the reinsurer to compensate for covered losses may form part of 
the tied assets of the insurer. If the insurer falls into bankruptcy, the tied assets are li‘uidated 
and the proceeds are used to cover the rights and claims of the policyholders.

Law stated - 13 März 2024

Notice and in)ormation
Ehat tyIe oG notice and inGormation must a cedent tyIically Irovide its 
reinsurer with resIect to an underlying claim’ MG the cedent Gails to Irovide 
timely or suxcient notice, what remedies are availa-le to a reinsurer and 
how does the language oG a reinsurance contract aGGect the availa-ility oG 
such remedies’

Swiss law is silent on this matter. The nature and scope of the cedentjs obligation to notify 
the reinsurer of a loss event mainly depends on the terms of the reinsurance contract. In 
the absence of contractual provisions to the contrary, the notiqcation must be provided in 
due course, while any delay does not necessarily lead to a loss of the cedentjs right to be 
compensated for covered losses.

Law stated - 13 März 2024

Allocation o) underlying claim fayments or settlements
Ehere an underlying loss or claim Irovides Gor Iayment under multiIle 
underlying reinsured Iolicies, how does the reinsured allocate its claims 
or settlement Iayments among those Iolicies’ Ao the reinsuredHs 
allocations to the underlying Iolicies have to -e mirrored in its allocations 
to the aIIlica-le reinsurance agreements’

The allocation of claims and settlement payments of the reinsured depends on the terms of 
the reinsurance agreement.
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Law stated - 13 März 2024

Re(iew
Ehat tyIe oG review does the governing law aGGord reinsurers with resIect 
to a cedentHs claims handling, and settlement and allocation decisions’

The e‘uivalent to the cedentjs right to manage the insurance business is the reinsurerjs right 
to audit the cedentjs qles in connection with any relevant claim. The reinsurerjs inspection 
right is a generally recognised reinsurance custom and applicable also in the absence of 
a speciqc clause relating thereto. The cedent is also obliged to give the reinsurer access 
to information on the management of the reinsured business based on Swiss contract law 
(article JN4 et se‘ of the CO).

Law stated - 13 März 2024

Reimbursement o) commutation fayments
Ehat tyIe oG o-ligation does a reinsurer have to reim-urse a cedent 
Gor commutation Iayments made to the cedentHs Iolicyholders’ kust a 
reinsurer indemniGy its cedent Gor Uincurred -ut not reIortedH claims’

Swiss law is silent as to whether a reinsurer is obliged to follow the cedentjs settlement 
of reinsurance claims by way of commutation. The follow-the-settlement principle applies. 
The cedent is generally well advised to obtain the reinsurerjs consent before entering into 
commutation agreements.

Law stated - 13 März 2024

Extracontractual obligations KECOs;
Ehat is the o-ligation oG a reinsurer to reim-urse a cedent Gor NCOs’

Swiss law is silent as to whether a reinsurer must reimburse a cedent for ECOs; this depends 
on the terms of the reinsurance agreement.

Law stated - 13 März 2024

UPDATES & TRENDS

<ey de(elofments
(re there any emerging trends or hot toIics in insurance and reinsurance 
regulation in your ‘urisdiction’ 

Partial revision of the ISA and ISO
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On 3 Wanuary 2024, the revised Insurance Supervision Act (ISA) and corresponding ordinance 
(ISO) entered into force. The revision was aimed at strengthening the competitiveness 
and innovativeness of the Swiss insurance sector and the Swiss qnancial marketplace 
as a whole and, among others, extended the scope of application to insurance special 
purpose vehicles, introduced the possibility of client categorisation and related reliefs 
from supervisory re‘uirements (if solely professional policyholders are insured), extended 
exemptions from certain supervisory re‘uirements for captive direct insurers and reinsurers, 
increased scrutiny of insurance groups and conglomerates as well as intermediaries, set-up 
a whole new regime to deal with qnancially troubled insurance undertakings and introduced 
conduct and information duties analogous to the provisions of the Financial Services Act in 
case of distribution of certain insurance products with an investment character (’‘ualiqed 
life insurance policiesj).

The Swiss Financial Market Supervisory Authority (FINMA) has indicated that due to the 
revision of the ISA and ISO, it will also revise and9or abolish various insurance-related 
circulars. In essence, the circulars are revised or abolished as (parts of) their subHect 
matters are now either directly governed by the ISA9ISO or will in future be governed by 
the FINMA Insurance Supervision Ordinance (FINMA-ISO). FINMA submitted all related 
envisaged changes to consultation, which lasted until 22 November 202J. Entry into force is 
expected in the course of OJ 2024.

Law stated - 13 März 2024
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